O dyHKUIUHU 3aIHUTHI B MPOU3BOACTBE IO A€/IaM
006 aIMMHUCTPATUBHBIX NIPABOHAPYIIEHUSX

On the function of protection in proceedings
on administrative offences

3axaposa O.U.
AnBokat BopoHexckoii 00J1acTHOM MallaThl aJBOKATOB

Zaharova O.1.
Advocate of the Voronezh Regional Chamber of Advocates

AHHOTAIIUSA

B crathe 3aTparnBaroTcs BOMPOCH MPABOBOTO PEKUMA 3aIIUTHI B aIMUHUCTPATUBHOM
mporecce B Poccmiickort ®enmeparnuu, OCOOCHHOCTAX MPABOBOTO  TOJIOKCHUS
aJBOKaTa Mo JelaM O PAacCMOTPEHHH CyJaMH aJMHHHCTPATHBHBIX CIIOPOB.
[ToguepkuBaeTcsi, YTO BBITIOJIHEHHUE aJBOKaTaMHU (YHKIIMH 3alIMTHI B MpoIleccax 1o
nenamM 00 aJIMUHHCTPATUBHBIX MPAaBOHAPYUICHUSAX OOecreunBaeT OajaHC MexIy
WHTEpECaMu TOCyAapCTBa U MPaBaMH YeIOBEKA.

KiaroueBble c¢JioBa: aIMUHUCTPATUBHBIA TPOIECC, IIOJIHOMOYHUS aJBOKaTa B
aIMUHUCTPATUBHOM TMpoIlecce; naelia 00 aJIMHHUCTPATHBHBIX TPABOHAPYIICHHSIX;
aJIMUHHCTPATHBHOE CYIOMPOU3BOACTBO; a/IMHUHUCTPATUBHBIE CTIOPHI.

Abstract

The article deals with the issues of the legal regime of protection in administrative
proceedings in the Russian Federation, the specifics of the legal status of a lawyer in
cases of administrative dispute resolution by courts. It is emphasized that lawyers'
performance of the defense function in cases of administrative offenses ensures a
balance between the interests of the state and human rights.

Keywords: administrative process; attorney's powers in administrative proceedings;
cases of administrative offenses; administrative proceedings; administrative disputes.

IIpaBoBas 3amuTa B aJIMHUHUCTPATUBHOM IIPOLECCE 3aHUMAET LEHTPAIBHOE
MECTO B 3akoHojarenscTBe P®. B ommmunMe OT yrojIOBHOIO CyIOIPOHU3BOICTBA,
KOTOpOE TaKXe yAesseT OOoJbIIoe BHUMAHUE 3alIUTE MPAB YYACTHUKOB, B CIy4yae C
aenamMu 00 aJAMUHUCTPATHBHBIX MPABOHAPYIICHUAX aKIEHT AEJacTCs Ha TapaHTHIO
IIPaB U 3aKOHHBIX HMHTEPECOB IpaXk/laH, BOBJIECUEHHBIX B TaKue pa3OUpaTesIbCTBA.
CrpaBeniuBoe M HEUTPAJbHOE PACCMOTPEHHME  aJMUHHUCTPAaTHUBHBIX CIIOPOB
CTAaHOBUTCA KPUTHMYECKH BaXKHBIM. 3allUTa TMpaB B KOHTEKCTe Jen 00
aJIMUHUCTPATUBHBIX  IPABOHAPYIICHHUSX  sABISETCA  (PyHAAMEHTANbHOW  JUIA
rapaHTUPOBAHUs CIIPABEIIMBOCTH U JOCTOMHCTBA IIPABOBBIX HOPM.

I'maBHast 3amavya 5ToW (PYHKIMM 3aKIIOYaeTCs B TOM, YTOOBI T'apaHTHUPOBATh
HaJJIeXKAIyl0 3aIIUATy IIPaB JIMLA, IPOTUB KOTOPOr0 MHUIMMPOBAHO IPOU3BOJACTBO.
3TO HE TOJIBKO CITOCOOCTBYET COOMIOICHUIO WHANBUIYATIbHBIX MPaB, HO U YKPEILISeT
JETUTUMHOCTb BCETo Cy1€0HOro mpolecca.

Cornacuo cr. 25.1 Konmexkca P® 00 amMUHHMCTPAaTUBHBIX HPAaBOHAPYLICHUAX
(KoAIl P®) [2], yuacTHHKH mpoIiecca HaJeIeHbI IMUPOKUM CIIEKTpoM TipaB. K Takum
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mpaBaM  OTHOCSITCS: BO3MOXKHOCTb  O3HAaKOMHUTBCS € MaTepuajgamu  Jiena,
IIPEIOCTABIIATh Pa3bsICHEHMS, IPEICTABIIATh 10Ka3aTeIbCTBA, [101aBaTh X0 aTalicTBa
U BO3pDAXEHHUA, a TaKkKe IMpHUBJIeKaTh 3amMUTHHUKA. OOMIMPHBIA MepeueHb IpaB
oTpakaeT o0co0oe 3HaueHHWE COONIONEHUS MPHUHLUINA CHPAaBEAJIUBOCTH B
MIPOM3BOJICTBE MO JiesiaM 00 aIMUHUCTPATUBHBIX PABOHAPYILICHUSX.

Cratps 25.2. KoAlIl P® ycranaBmuBaeT mpaBa NOTEPHEBIINX, BKJIOUYAs HX
MpaBo Ha IOpUAMUEcKyIo nomoiuls. Kak nuia, noasepraroumecs: aAIMUHUCTPATUBHOMY
IIpECIEA0BaHNI0, TaK U MOCTPAAABIINE MOTYT pacCUMTBHIBaThb Ha COOTBETCTBYIOLIEE
MpaBOBOE COMpoBOXkAeHUE. [IpaBo HA IOpUANYECKYIO MOAJEPKKY OXBAaThIBAET BCEX
YYaCTHMKOB aJIMUHUCTPAaTMBHOTO TIIpoLlecca: 3TO HE TOJIbKO OOBHHAEMBIE U
MOTEpIEBIINe, HO TaKXKe CBUAETENH, MOHATHIE U TMPodeCcCHOHaNbI, IPUBJIEKaeMble Ha
OCHOBE CBOMX 3HAHUH U OIIBITA.

Cratpa 48 Koncturyuuu Poccuiickoit @enepanuu [1] urpaer kiro4eByro pojib B
MIPOU3BOJICTBE T10 JiesiaM 00 aAMUHUCTPATHUBHBIX MPAaBOHAPYUICHUSAX, TOCKOJIBKY OHA
o0ecrneunBaeT MpaBo KaXkJI0TO YeJOBeKa Ha IOPUAMYECKYIO MOMOIIL HAa TEPPUTOPHUU
CTpaHbl, BKJIIOYas IIpaBO Ha yCIyry aJBoKaTa (3allMTHHUKA). DTO KOHCTUTYLIMOHHOE
MOJIOKEHHE TOAYEPKUBACT BAXKHOCTh JOCTYMHOCTH MpPO(ecCHOHANbHOM MpaBOBOM
ITOMOLIH JIJIs1 BCEX IPaX</1aH.

CornacHo ct. 25.5. KoAIl P® B npoun3BoacTBE 110 jeiaM 00 aIMHHUCTPATUBHBIX
[IPABOHAPYILIEHUAX MJIs1 OKa3aHUSA IOPUIMYECKONW IOMOIIU JIULY INPEAOCTaBISIETCS
BO3MOXXHOCTh TpUBJIEYEHUS 3alUTHUKA. OO0S3aHHOCTH MO OKAa3aHHUIO IOMOUIN
MOTEpIIEBIIEMY MOXET B3SIThb Ha ce0s MPEeACTaBUTENb. 3alUTHUKOM  WJIH
MpPe/ICTaBUTENIEM MOTYT BBICTYNaTh KaK a/IBOKAThI, TaK M JPyrHe JIMIa, 00agatomnme
HEOO0XOAUMBIMU TTOJTHOMOYHSIMH.

JlanHast HOpMa OXBaThIBAa€T BECh CIEKTp TMPOLELYp, CBA3aHHBIX C
MPOU3BOJCTBOM TO JeidaM 00 aIMHUHHCTPATUBHBIX IPABOHAPYIIECHHUSX, B T. Y.
BO3MOXXHOCThH 00KaJIOBaHUS YK€ BCTYMUBIIUX B 3aKOHHYIO CHITY IIOCTaHOBJICHUH.

CornacHo nyHkty 8 Iloctanosnenus Ilnenyma BepxoBHoro Cyna P® ot 24
mapta 2005 roma Ne 5 «O HEKOTOpBIX BOMPOCAX, BO3HUKAIOIIMX Y CYJIOB IpHU
npumerneann KoAIl P®y» [6], mo0oe numo, HyXAarolieecs B IOPUAHYECKOM
MoJAJep>KKe, MMEeT MpaBO Ha ydacThe ajBoKaTa WU APYTrOro YMNOJIHOMOYEHHOTO
JMIIa B MpOLEcce, MPH YCIOBUU COOIIOICHUS PaBWII, U3JI0KEHHBIX B TPEThEH yacTu
ctatbu 25.5 KoAIl PO.

B TIlocranoBneHnu o0co00 TMOAYEPKHUBACTCS, YTO BOIPOCH OPOPMIICHUS
MOJIHOMOYUI 3alIUTHUKOB W MpPEICTaBUTENEN IOJHKHBI PelIaThCsl, YUUTHIBAs, UTO
Komekc 00 aaMUHUCTpAaTHBHBIX NPAaBOHAPYLICHUAX HE 3aJaeT KOHKPETHBIX
KpuTepueB sl 3TUX mpoueayp. [lodHoMouus mpeacTaBUTeNe OJKHBI OBITH
oopMIIeHBI JTOBEpEHHOCTHIO, KOTOpas [OJDKHA COOTBETCTBOBATH TPEOOBAHMIM
JeHCTBYIONIEro 3aKkoHoAaTeNnbcTBa. CTOUT OTMETHTH, BO3MOKHOCTh HOTapHaJIbHOTO
WIA WHOTO yJIOCTOBEPEHHsI JOBEPEHHOCTH, KOTOPOE BbIAET (Gu3uueckoe auno. [Ipu
BbIJIaye JJOBEPEHHOCTH OpraHu3aluel, He0OX0AUMO MOJANKUCAHUE €10 PYKOBOAUTEIEM
WJIU APYTUM YIIOJTHOMOYEHHBIM JIULIOM. [Ipu Hanuuuu neyatu, JOBEPEHHOCTh JOJIKHA
OBITH CKpEILICHA €I0.

Jlns  ydacTHsi ajJBOKaTa B IIpoLlecce IO JenaM 00 aJIMUHHCTPATUBHBIX
MIPaBOHAPYLIEHUSAX HEOOXOIMMO, MPEJOCTaBUTh MMCbMEHHBIE TOJIHOMOYUS, KOTOPbhIE
JIOJDKHBI COOTBETCTBOBATH TpeOoBaHuUsAM. [laHHbIe TpeOOBAaHMUS 3aKPETICHBI B CTAThAX
185 u 53 I'paxxmanckoro koxaekca Poccuiickoit @enepaunu [3], a Takke TpeThber
yacThio cTathu 25.5 Kogekca 00 aAIMUHUCTPATUBHBIX IPABOHAPYLICHHUSX.

B nanHOM [OKyMeHTEe TakKe TIOAYEPKUBAETCS, YTO YIOJIHOMOYEHHBIH
NPEJCTaBUTENb TOJDKEH 00Ja1aTh YETKO OINpEaeJeHHBIMU MOJTHOMOYHUSIMH, B T. Y.
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MpaBo MOAMHMCAHUA WM MOAAYM aNeUIALHUOHHBIX kajo0. DTO KacaeTcssi U OTKa3za OT
MoJayMl  aneJuIAlui, TONY4YeHHs]  BO3MEIIECHUS  M3ACPKEK H  BO3BpaTa
KOH(MCKOBAaHHBIX IPEJAMETOB, HCIOJIb30BAaHHBIX B COBEPIIECHUU MPABOHAPYLICHUS
(corymacHoO NMyHKTY 8 JOKYMEHTA).

B curyanmmm, xorjga 3alMTHUK y4acTBYeT B CyAeOHOM paszOupaTenbcTBe Oe3
HEOOXOUMBIX JOKYMEHTOB, ITYHKT 8 0003HAYEHHOTO JOKYMEHTa MpelyCcMaTpUBAET,
YTO ecid OOBHMHSIEMBIH WJIM TMOTEPHEBIIMI BOCHOJB3YIOTCS BO3MOXHOCTSIMH,
IIPEIOCTABIEHHBIMA  BTOpbIM INyHKTOM craTth  24.4 KoAIl P®, xoropslil
Mo/ipa3yMeBaeT Mojaydy XoJaTaicTBa O BKJIIOUYEHHHU aJBoKaTa B 3acenaHue. B takom
cllyyae, 3allUTHUK MOXXET OBbITh JOMYIIEeH K YYacTUi0 0e3 JIOBEepeHHOCTH. JTO
WCKJIFOYCHHE CO3MaHO IS COONIOZeHUsT TpeOOBaHMM 4YacTH IIecTod CT. 53
I'paxxnanckoro mnporeccyanbHoro kojekca P® [4], mo3Bomstomiell onpenensiTh
MOJIHOMOYHS aJJBOKaTa 4epe3 YCTHOE 3asiBICHUE, KOTOPOe (PUKCUPYETCS B MPOTOKOJIE
3aceaHusl, WM Yepe3 MUCbMEHHOE OATBEPKICHUE B CYy/JI€.

B cootBercTBHUM ¢ 3akoHOAATENBCTBOM 00 anBokaType [5] aaBokaT oOiiamaer
MIPABOM TIPEJOCTABIATh KOHCYJIBTAIIUU U OIICHUBATh MEPCIIEKTUBHI JIea A0 TOTO, KaK
HA4YHET MPECTABIATh MHTEPECHl KIMEHTA Iepel OpraHaMu BIACTH U B CYJIEOHBIX
uHcTaHImsax. [lomoms agBokaTa OCOOCHHO aKTyallbHA, KOTJa HApYIICHHE MOXKET
MOBJIeYb 3a cO0O0I 3HAUYMTENbHBIC IPABOBBIE MOCIEACTBHS, TaKHE€ KaK KpYIHbIE
mrpadbl WU OTPAHUYCHUS B IPaBax.

AJIBOKaT HE TOJBKO pa3bACHAET NpolecCyalbHble JeTald, HO U AaKTUBHO
Y4acTBYET B COOpE M MPEIOCTABICHUU BCEX HEOOXOIMMBIX JOKA3aTeNLCTB U IOBOJIOB
B 3aIIUTYy CBOEro JoBepuTens. BlaumoaeiicTBue ¢ opraHaMu BIAaCTH 4Yepe3 aJBOKaTa
MO3BOJISIET YMEHBIIUTh PUCKH HEMPABHIILHOTO TOHUMAaHHUS TMpaB U OOS3aHHOCTEH
CTOPOH.

B koHeyHoM wuToOre, 3ammura B TpoIeccax Mo jAeliaM 00 aJIMHUHUCTPATUBHBIX
MpaBOHApYLIEHUSAX obecrneuynBaeT OajllaHC MEXIYy MHTEpecaMH ToCyJapcTBa H
mpaBamMu yenoBeka. (OOecreunBas TpaBO Ha HOPUIUYECKYIO IOMOINL BCEM
y4acTHHKAM TIpolecca, 3aKOHOJATelb TapaHTHUPYEeT paBHbIE BO3MOXKHOCTU ISt
3alUTHl TIPaB U HMHTEPECOB. DTO OTpakaeT MPUHIIUIBI MPABOBOTO TOCYAapCTBA H
CIOCOOCTBYET YKPEIUICHUIO TIOBEpUS OOIECTBA K CUCTEME MTPABOCYAUSL.
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